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January 5, 2013 

 

 

Request for Publication

California Rules of Court, rule 8.1120

 

Via Overnight Mail 

 

Presiding Justice J. Anthony Kline 

Associate Justice Paul R. Haerle 

Associate Justice James A. Richman 

California Court of Appeal 

First Appellate District, Division Two 

350 McAllister Street 

San Francisco, CA 94102-7421 
 

 Re: Aber v. Comstock, 1st Civ. No. A134701 

  Request for Publication 

 

Honorable Presiding Justice Kline and Associate Justices: 

 

 Pursuant to rule 8.1120(a) of the California Rules of Court, amicus 

curiae Association of Southern California Defense Counsel (“ASCDC”) 

writes to request this Court order publication of its opinion in Aber v. 

Comstock, 1st Civ. No. A134701, filed December 18, 2012.      
 

 ASCDC is the nation’s largest and preeminent regional organization 

of lawyers who specialize in defending civil actions, comprised of 

approximately 1,100 attorneys in Southern and Central California.  ASCDC 

is actively involved in assisting courts on issues of interest to its members 

and has appeared as amicus curiae in such cases as Howell v. Hamilton 

Meats & Provisions, Inc. (2011) 52 Cal.4th 541, Cassel v. Superior Court 

(2011) 51 Cal.4th 113, and Reid v. Google, Inc. (2010) 50 Cal.4th 512.    
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 In addition to representation in appellate matters and comments on proposed Court 

rules, ASCDC also provides its members with professional fellowship, specialized 

continuing legal education, representation in legislative matters, and multifaceted 

support, including a forum for the exchange of information and ideas.     

 

ASCDC’s members specialize in the defense of civil litigation matters of all 

varieties.  Many of our members routinely defend against complaints and causes of action 

within the purview of California’s Anti-SLAPP statute, Code of Civil Procedure section 

425.16.  As such, the ASCDC has a significant interest in the development of anti-

SLAPP law.   

 

 As the Court will recall, the special motion to strike in Aber was addressed to the 

defendants’ cross-complaint arising from plaintiff’s reports of sexual assault to various 

persons and groups of persons.  (Slip Opn., p. 9.)  The Court held that subdivisions (e)(1) 

and (e)(2) of the anti-SLAPP statute covered the reports that were pertinent to the cross-

complaint.   ASCDC believes the Court’s opinion meets the criteria for publication 

because it “[a]pplies an existing rule of law to a set of facts significantly different from 

those stated in the published opinions.”  (Cal. Rules of Court, rule 8.1105(c)(2).)  In 

particular, the opinion makes two important contributions to anti-SLAPP jurisprudence.    

 

First, as to the plaintiff’s report of alleged abuse to a treating health care provider 

(Slip Opn., pp. 11-12), the opinion extended the “mandatory reporter” rule of Siam v. 

Kizilbash (2005) 130 Cal.App.4th 1563 to a new situation.  In Siam, the Court of Appeal 

held that the defendant’s reports of child abuse to persons who were bound by law to 

report the allegations to government authorities were protected by Code of Civil 

Procedure section 425.16, subdivision (e)(2).  In Aber, the same rule is applied in the 

slightly broader context of a plaintiff’s report of abusive conduct to an emergency health 

care provider, who was a “mandatory reporter.”  (Slip Opn., pp. 11-12.)  Given the 

likelihood that this kind of situation will occur again, it would be very helpful to have this 

court’s opinion as guidance for future litigation.   

 

Second, the Court’s opinion extended “official proceeding” protection to the 

plaintiff’s reports to the human resources manager of plaintiff’s and defendant’s common 

employer.  (Slip Opn., pp. 12-13.)  The Court reasoned this would be essential for 

plaintiff to overcome a defense of failing to take advantage of the employer’s 

preventative or corrective opportunities.  (Ibid.)  As the opinion suggests, this is an 

application of the rule of Briggs v. Eden Council for Hope & Opportunity (1999) 19 

Cal.4th 1106, 1115, that “communications preparatory to or in anticipation of the 

bringing of an action or other official proceedings are . . . entitled to the benefits of 
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section 425.16.’”  To our knowledge, this rule has not been applied in this context in a 

previous published decision, and the publication of this opinion will provide helpful 

guidance to future litigants.   

 

 In addition to the foregoing, ASCDC believes that the Court’s analysis of the 

“mixed cause of action” issue, at pages 14 to 16 of the Slip Opinion, warrants publication 

under California Rules of Court, rule 8.1105(c)(6) & (7).  Trial judges and practitioners 

frequently struggle with applying the anti-SLAPP statute to “mixed” causes of action.  

We have also observed that the issue is becoming more prevalent in anti-SLAPP 

litigation.  This Court’s opinion contains both a cogent summary of the prevailing rule 

and citations and descriptions of the key cases addressing the issue.  (Slip Opn., p. 15, 

citing inter alia Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP 

(2005) 133 Cal.App.4th 658 and Haight Ashbury Free Clinics, Inc. v. Happening House 

Ventures (2010) 184 Cal.App.4th 992.)  As such, ASCDC submits that the Aber decision 

both “[i]nvolves a legal issue of continuing public interest” and “[m]akes a significant 

contribution to the legal literature … .”  (Cal. Rules of Court, rule 8.1105(c) (6) & (7).)    

  

For the foregoing reasons, ASCDC respectfully requests that this Court order the 

publication of its opinion in Aber v. Comstock, 1st Civ. No. 134701.        

 

      Respectfully submitted,  

   

ASSOCIATION OF SOUTHERN 

CALIFORNIA DEFENSE COUNSEL 

 
Joshua C. Traver, 

      COLE PEDROZA LLP, 

    200 So. Los Robles Ave, Ste. 300 

    Pasadena, CA 91101 

    (626) 431-2787 

cc: Service List 
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PROOF OF SERVICE 

I am employed by Cole Pedroza LLP, in the County of Los Angeles, State of 

California.  I am over the age of 18 and not a party to the within action.  My business 

address is 200 S. Los Robles Ave., Suite 300, Pasadena, California 91101. 

 

On the date stated below, I served in the manner indicated below, the foregoing 

document described as: AMICUS LETTER RE REQUEST FOR PUBLICATION on 

the parties indicated below by placing a true copy thereof, enclosed in a sealed envelope 

addressed as follows: 

 

Comstock, Michael : Cross-complainant 

and Appellant 

 

Shane Keith Anderies 

Andries & Gomes 

601 Montgomery Street - Suite 888 

San Francisco, CA 94111  

 

Aber, Lisa : Cross-defendant and 

Respondent 

 

John Scott Bonagofsky 

Bonagofsky & Weiss 

111 Deerwood Road, Suite 200 

San Ramon, CA 94583  

Mark Allen Goldowitz 

California Anti-Slapp Project 

2903 Sacramento Street 

Berkeley, CA 94702  

 

By United States Postal Service – I am readily familiar with the business’s 

practice for collecting and processing of correspondence for mailing with the United 

States Postal Service.  In that practice correspondence would be deposited with the 

United States Postal Service that same day in the ordinary course of business, with the 

postage thereon fully prepaid, in Pasadena, California.  The envelope was placed for 

collection and mailing on this date following ordinary business practice. 

 

 I declare under the penalty of perjury under the laws of the State of California that 

the foregoing is true and correct.  Executed this 5th day of January 2013. 

 

____________________________ 

Joshua C. Traver 

 


